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#{qf%!Kwftv-qtw + ;M\VqjVqqtm{Utq€R€WjqT +vfiwrTf@rft;flqqdR qq v©q
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following'way.

vn€wvN vr !qOwr qlqqq:-

Revision application to Government of India:

(1) h€kr@wmqFqwf8fMi, 1994 #twnr waa+t&qvw'TVwtUt % wt +ISh %ra=#

3q-unr iT vqq vt-1% +3ttntK !q<twr gTMr VEin wfM, WHa vWH, fRv ©rr©q, avtq ftvnr,
adI +fer,r, aftTT fh vm, +VqqFf, dftaft, rroool=6t=8tqFRqTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
AppHcation Unit Ministry of Finance, Department of Revenue, 4th Floor, Je.evan Deep
Building, Parliament Street, New Delhi - 110 001 under- Section 35EE of the CEA 1944
hl respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) gIt vrg =Rafjbqm++vqRdt6TfMtmItfMI w€wEqrwqmwT+ + qr fM
W=FIn&gst WTWH+Vm+qTtgTqnt t, qr Mt wvFrH.vrwRHtqT%q€MqTugTtt
vr f%tftwTnrHt8nq#tvfbn%dRm# 81

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to Mother factory or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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Rtfttr?qTvtw tf+HR7qmunvr©hf+fWr +©Bihrqrv–rq{vmqt
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used. in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qftql@%rx=irTqf@fIn vnK bgTB (hnvnqTn #)fhlf€fbn vw.wm 81

In case of goods expOrted outside India export to Nepal or Bhutan, without
payment of duty. i
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(v) +fhr©Wqq4t@Wqqqr©#wT7TT+jMqtqahfta VFq#tq{e3hqiqiW qt Ir
wrtrvff+mbBalm+ qTin, 3rftv+Rrtrqiftaqtvqq vtvrqH+ft+wfDn'Iq (+2) 1'998 ttrtr
109 ©afRIBfqq qT€FI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) +-#r www in (wftv) f+wnfl 200r +fhm 9 bg@fufRfRf?gwq+©n R..8 +d
vfhR q 9R7qTtw + vfl meet +fqafRqhE & fix nd% qturlg-.qtqTq+WftV WeqT #t aat vM
iT vrq3fq€ wqwf#nvrqrqTfjal a1%.viv @rTr Twr l@ qfhf batoN wra 351 if+gjftv =ft %

TmTv#©qvhvrqft©rt-6 vmm qt vfl #t€j+tqTf@I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on '
which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RfqqqMq+ vrq WfgvM Tq vr@Mw BSt qq@aw 200/-$N€Tm7 qt
VK3it%Y+gwqqvqvr@+@rn®-qtrooo/-#t=$tvT=TTm§tvwl

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dhIT gw, #rfh®nqTqrvqqf +nqTWftdhqHTf©qnn+VfaWftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iFrar www qje–F gf&fhm, 1944 =Ft %ra 35-dt/351 + BMa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ad#[®dqRR8RtqTw©jVK%wrH#@#qwt##HT++aHqr©, MTRTHR
qr,–Fu+ +qr@ WWT qrqrf&wwF (ma) aqfhq mT #BBL wemrR + 2“ WFm, 'WHI
Tjm, ©©tqT, $t<8tqFH, g§XqTqTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: :?80004.
In case of appeals other than as mentioned above para.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied'agdnst (one whiQh at least should be accompanied by a fee of Rs. 1,000/-
, R,.5,-ooo/- ,nd Rs.lo,OOO/- where amount of duty / penalty / demand / refLlnd is
upto 5 Lac: 5 Lac to 50 Lac and above 50 Lac respectively in the form of cr9ssed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.
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(3) vR RV wRw + q{ Ny wta vr wiTtgr 8vt e at sr&r set Mgr b fRI{ =ftlr %r wmv vr{@
#rtf#nvrunfjqqv©q%®tsu'ftf%fMqdt %nttqq++iRTvqTf+qfawftMhqMTfbwr
=Rv'h wftvvrWrvt6navq gTqrrfiRnvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.C).

should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,

is 811eq to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) hlqlqq !!@gfBRqqj970v%raafBd 4t©M-r%#wtKftatf\If+Tw!©n3u qMr
w q©wt©qqrf@if}f®bnvMm+#qtqT tty?jq 41 Tq xfm v 6.50 q©%r@rqmqqF©fb®
WF8nqTftq I

jR
t: :'!}•
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee. stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qT aId+fBVVM©t afbtm m+n+fhM#tqtt$ftwmqmfMf%=n vnreqtdhn
qj@ #rIM awqqqrv–Fqf+q7m wftdharBrTfhmn (=waftft) Mr, 1982 + WiI
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dha qrv–F,%dh[wnqTqrvT 74 +wR wftdhqRTfhFwr (ft#a)V%Vft3Fftqt% wr++
q&RiM (Demand) @@ (Penalty) qr 10% if WiT WiT ©fqqTf {I €1etf%, gflMOTIf WIT 10

Bag VTR iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

mRr KKK qIn dtI tqTq{ # #mfa, WTf+V §FrT EF&r =R IIRr (Duty Demanded) I

(1) & (Section) llp % w f+8tftT ufir;

(2) f+n qm mE#ft=#trlfPn;
(3) #azhfBfbMtbfhw6bT®+ruftl

b:.
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q€tj wn 'diM wftv’ t %a®vqr=Rlmnhwnq’nf©v mtbfM{If wf qmfhn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Conunissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condidon for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Actp 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
mnount.of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

El:: Tj
!'.

1 (6) (i) XV ,n+qr+vRWftdvTf§qwr bmw qd qJal qqWqrvqnWRfMf+aRt at #hr fhu ITV

qJ,n br0% u,wvw,kqd%qd@TRqT{878-Qq wv br0% y=mT vr=R wfMt1
In view of above1 an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demurded where duty or duty and penalty are in dispute,
or penalt7'I where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been fiied by M/s. Sundaramkumar Natvarsin'h

Makwana, Prop. Raj Kamal Hotel, Op-p. Bagodara Bus Stand, Ahmedabad-Rajkot

Highway, Bagodara, Taluko Bavla, Dist: Ahmedabad - 382230(hereinafter referred to

as "the appellant") against Order-in-Original No. 25/AC/Dem/NA/2022-23 dated

30.11.2022(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, CGST Division-V, Ahmedabad North (hereinafter referred to as “the

adjudicating authority").
j' I ..:: j,. -, i.! i
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2. Briefly stated, the facts of the case are that the appellant are holding pAN No.

BBSPM6146B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2016-17, it was noticed that the appellant had earned an

income of Rs. 15,2:L,950/- during the FY 2016-17, which was reflected brIder the

heads "Sales / Gross Receipts from Services (Value from ITFi)" filed with the Income

Tax department. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but has neither obtained

Service Tax registration nor paid the applicable service tax thereon. The appellant

were called upon to submit copies of Balance Sheqt, Profit & Loss Account, Income

Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the departmdnt.

1

2.1 Subsequently, the appellant were issued Show Cause Notice N.o. V/15/M/s.

Sundaral<umar Natvarsinh Makwana/Div-V/2021 dated 04.10.2021 demanding Service

Tax amounting to Rs.' 2.28,293/- for the period FY 2016-17, under proviso to Sub-

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C

of the Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994; and

imposition of penalties under Section 77(1) and Section 78 of the Finance Act, 1994.

; i-Ifgil#

2.2 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs.

2,28,'293/-was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Finance Act, 1994 for
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Ihe period from FY 2016-17. Further (i) Penalty of Rs. 2,28,293/- was also imposed on

the appellant under Section 78 of the Finance Act' 1994; (ii) Penalty of Rs. 10,000/-

was imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii)

Ordered -for recoveries of late fees under Rule 7C o'f the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994 for non filinq service tax returns.

II

' if •;
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3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

Q The appellant was not registered the Service Tax Department. As they wanted to tile

appeal against the impugned C)IO, they obtained temporary service tax reg. no to

generate the challan for paying pre-deposit amount. Therefore, there is a delay o1' 28

days in filing the appeal. Thc applicant has requested to consider the cause oF delay.

O The appellant is running a small Hotel (Dhaba) and a pan partour at Bagodara.

As per Service Tax Act, service provided in 'relation to s6rvinq of food Ol

beverages by restaurant, eating joint or a mess, other than those having, the

facility of - air-conditioning or central ail'-heating in any part of the

establishment; at any time during the year are exempt from levy of service tax.

• The appellant runs a small food point in which he serves snacks i.e. kham,in,

dhokla, bhajiya, tea, coffee, etc. and do not have a facility of air-conditioning

or central air-heating in any part of the dabha. They also filed the reply

through mail dated 23.11.2023.

+];! ! :b g i •: i : i
LI :

! + As per the definition of taxable service for restaurantbusiness in purview of

Service Tax, the following two conditions should be fulfilled for the levy of
servIce tax:

(a) The restaurant shall have the facility of air-conditioning. This facility c,in exi'stin

any part of the establishment. .For example, in a pdrticular restaurant/

IOC)sq.feet area is air-condition and balance 500 sq.feet area is without it.

Theservice provided by such partially air-condition restaurant shall dIsc)

betaxable

Ifa@ #
111
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(b) As per the requirement of the, definition, in addition to air-conditioning

facility,the restaurant should have license to serve alcoholic beverages.
? )-t:':: i

i =t:.B;!' : j

: i LjfT'::
a As discussed above the appellant runs a small food joint having No air-

conditioning or air-heating facility. Neither they are having license to serve

beverages. Thus, it can be said that none of the above .conditions are fulfilled

for the levy of service tax, in the present case. Hence , they are not liable for

the service tax registration numberand the payrnent of the service tax.

The appellant prayed that the appeal may be accepted and the OIO may be set

aside in light of the above.

4. Personal hearing in the case was held on 01.09.2023 Shri Amrish J, Amin,

Advocate, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum. He also submitted that the appellant was

running dhabha in name of Raj Kamal hotel. The dhabah is non-AC. Most lof the

income is from sale of small packed food item/snacks, tea, coffee etc. He further

submitted that the services from non -AC restaurants are exempted from service tax

vide mega exemption Notification.

Further, due to changi in the appellate authority, Personal hearing in the case

was again held on 12.10.2023 but the appellant didn't attend the same.

'}..: } } ,;i

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 30.11.2022 and received by the appellant on 07.12.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 06.03.2023, i.e. after a

delay of 28 day from the last date of filing of appeal. The appellant have along with appeal

meniorandum also Hled an Application seeking condonation of delay stating that The

appellant was not registered the Service Tax Department. As they wanted to nIe appeal

against the impugned OIC), they obtained temporary service tax reg. no to generate the qhal jan

for paying pre-deposit amount and then after filed the 'present appeal on 06.03.2023 lwhich

was required to be filed on or before 06.02.2023.

il.'::i+++.
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6. Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months hom the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to
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allow the HUng of an dpp%1 within a further period of dae month thereafter if, he is satislicd

that the appellant was prevented by sufficient cause from presenting the appeal within tlrc

period of two nlonths. Considering the cause of delay given in application as genuine. I

condone the delay of 28 day and take up the appeal for decision on merits.

7. 1 have carefully gone through the facts of the case, grounds of appeal,

sUbmissions made in the Appeal Memorandum and documents available on regord.

The issue to be decided in the present appeal is whether the impuqned order passed

by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and cir$umstance of .the case, is

legal and proper or, otherwise.

8. 1 find that in the SCN in question, the demand has been raised for the period

FY 2016-17 based on the Income Tax Returns filed by the appellant. As the appellant

. filed their submission vicIe mail dated 23.11.2022 before the adjudicating

.Considering the same not sufficient, The adjudicating authority decided the case and

confirmed the demand along with interest. and penalty. Further, as per their

suk}mission before me, it appears that the appellant is running a Non-AC Dhaba and

a pan parlour at Bagodara and get cash payment in m-ost of the cases being the

small amount from its customers, The same income is shown in the nR for the F.y

2016-17 considering which the demand was confirmed. In support of their claim they

have furnished the copies of the sample cash vouchers/receipts, Sales Ledger

account, P& L and form26AS for the F.Y. 2016-+7.Form 26AS is also showinq NiI TDS

deducted durinq the concerned period. Further, as per their submission the dbove

activity performed by the appellant is exempted from the service tax as per

Notification no 25/2012 dated 20.06.2012[14(b)]. The relevant portion is produced as

under:

tre I

iE;:. .:?$i
,F :';ri J
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Notification No. 25/2012.Service Tax
New Delhi , the 20 th June, 2012

t .

!gjiF{i;ii
IiI

G.S.R,.„..(E).- in exercise of the powers conferred by sub-section (1) of section 93 of
the FInance Act, 1994 (32 of 1994)(hereinafter referred to as the said Act) and it3

supe’rsession of notification number 12/2012- Service Tax, dated the 17 th March.

2012, published in the Gazbtte of India, Extraordinary, PaR a Section 31 Sub-section (i)
aide number G.S.R, 21.0 (E),dated the 17 th March, 2012. the Central Government,

’6<€LQd #'
GEHf
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a

being satisfied that it is necessary in the public interest so to do, hereby exempts the
following taxable services from the who qe of the service tax leviable thereon under
section 66B of the said Act.

namely:-

19. Services provided in relation to serving of-food or beverages by a restaurant,
eating joint or a mess, other than those
having

(i) the facility of air-conditioning or central air-heating in any part of the
establishment, at any time during the year, and

(ii) (ii) a licence to serve alcoholic beverages;

From their submission it appears that the income is received is against the sale of the

various edible items, Therefore, the contention of the appellant appears to be

sustainable.

9. In view of the above discussion, I am of the considered view that the activity

carried out by the appellant not liable to pay Service Tax during the FY 2016-17. Since

the demand of Service Tax is not sustainable on merits, there does not arise any

qUestion of charging interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating

authority confirming demand of Service Tax, in respect of income received by the

appellant during the FY 2016-17, is not legal and proper and deserve to be seq aside.

Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

q+
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11. wfhtqaf€Tn6f=FIn{wfh©rfmu@ntnaft%tfiTn@rm8 1

The appeal filed by the appellant stands disposed of in above terms.

-’'qJ:thi?'
(dldq q :h )

qT3H (vqPR)
Date :Attested

I
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. IF/
(Manish kumar)
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M/s. Sundaramkumar Natvarsinh Makwana,
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Ahmedabad-Rajkot Highway, Bagodara,
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To,

Appellant

The Assistant Commissioner,

CGST Division-V,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST Division-V, Ahmedabad North
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